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Judgement of 5 July 2013 (2C_269/2013)

Exchange of information in Tax Matters with the United States —
The Federal Supreme Court rejects a first appeal

Group requests are permitted under the 1996 Double Taxation Agreement with the
United States, provided that the facts are described with sufficient detail so as to
provide grounds for suspicion of fraud and the like and to enable the identification of
the taxpayers involved.

In November 2012, in response to a request for administrative assistance issued by the
American tax authorities, the Swiss Federal Tax Administration decided to transfer the
bank records of a United States resident, who was the beneficial owner of a company
holding an account with Credit Suisse. In a decision rendered on the 13th March 2013,
the Federal Administrative Court rejected an appeal against this decision (A-6011/2012).

Today, the Federal Supreme Court rejected the appeal against the decision of the
Federal Administrative Court. It held that requests for administrative assistance in
relation with fraud and the like are in principle admissible under the 1996 Double
Taxation Agreement with the United States, regardless of whether the suspicion falls on
one or more persons and whether the said persons are explicitly named in the request.
As the Double Taxation Agreement contains no express provision concerning the
minimum content of a request for administrative assistance, the content had to be
assessed by interpretation. The Federal Supreme Court thus considered that the mere
absence of indications relating to the identity of the persons involved did not constitute
an inadmissible fishing expedition, provided that the request for administrative



assistance fullfills the strict requirements concerning the degree of detail in the
description of the facts.

Regarding the actual facts presented by the American tax authorities, the Federal
Supreme Court held that the method chosen by the clients of the bank involved, by
which the financial assets held by a domiciliary company which was not subject to
United States taxes, sought not only to avoid income tax owed by the beneficial owner
of the company, but was also a way to escape American fiscal procedures put in place
in order to ensure the payment of this tax. The process was described with sufficient
detail to render the presence of tax fraud plausible.
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NB: The judgment will be published on our website as soon as the legal
considerations have been redacted: www.bger.ch / "Rechtsprechung gratis" /
"Weitere Urteile ab 2000" (Insert the reference of the judgment into the search field
2C _269/2013). When exactly the legal considerations will be available is not yet
known.
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